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TO THE COURT OF CRIMINAL APPEALS

OF THE STATE OF TEXAS

THE STATE OF TEXAS, Appellant
v.
SEBASTIAN TORRES, Appellee
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STATE’S PETITION FOR DISCRETIONARY REVIEW
* ok ok ok k
TO THE HONORABLE COURT OF CRIMINAL APPEALS:

The Legislature empowers magistrates to control the admissibility of a child’s
statement to police if a specific statutory procedure is “used” to determine its
voluntariness. The Legislature could not have intended the suppression of voluntary
statements based on the initiation of this procedure rather than its completion.

STATEMENT REGARDING ORAL ARGUMENT

The State requests oral argument. Ifthe statutory analysis required in this case
goes beyond the plain language to consideration of policy, discussion with the parties

will aid in this Court’s resolution.



STATEMENT OF THE CASE

Appellee was charged with murder, tampering with a human corpse, and
tampering with evidence. The trial court suppressed appellee’s statement to law
enforcement because the magistrate invoked but did not complete the procedure in
TEX. FAM. CODE § 51.095(f). The court of appeals affirmed.

STATEMENT OF PROCEDURAL HISTORY

The court of appeals affirmed in a published opinion.! No motion for rehearing
was filed. The State’s petition is due January 19, 2022.

GROUND FOR REVIEW

Is a child’s statement to police inadmissible if a magistrate begins
the process to determine voluntariness under TEX. FAM. CODE §
51.095(f) but never finishes it?

ARGUMENT AND AUTHORITIES

It is not beyond the Legislature’s power to give control over the admissibility
of a child’s statement to a magistrate rather than the judge who would preside over
the eventual trial. But it is peculiar. That peculiarity perhaps explains the detailed
procedure found in TEX. FAM. CODE § 51.095(%):

A magistrate who provides the warnings required by Subsection (a)(5)

for a recorded statement may at the time the warnings are provided

request by speaking on the recording that the officer return the child and
the recording to the magistrate at the conclusion of the process of

! Statev. Torres, S.W.3d __,No.13-20-00101-CR, 2021 WL 6015298 (Tex. App.—Corpus
Christi Dec. 21, 2021).



questioning. The magistrate may then view the recording with the child
or have the child view the recording to enable the magistrate to
determine whether the child’s statements were given voluntarily. The
magistrate’s determination of voluntariness shall be reduced to writing
and signed and dated by the magistrate. If a magistrate uses the
procedure described by this subsection, a child’s statement is not
admissible unless the magistrate determines that the statement was given
voluntarily.?

As repeated use of the word “may” makes clear, this procedure is discretionary.’ It
can be broken down into a series of options and conditions:

1. The magistrate may request that the child and recording be
returned to him.

2. If he does, one of two things may happen to ‘“enable”—to
authorize or make possible—a voluntariness determination:
viewing the recording with the child or “hav[ing] the child view
the recording.”

3. If a determination is made, the magistrate shall reduce it to
writing and sign and date it.
4. If the magistrate “uses the procedure described” above, the

statement is not admissible “unless the magistrate determines that
the statement was given voluntarily.”

In this case, subsection (f)’s application hinges on the meaning of the phrase “uses
the procedure.”
Words in statutes are construed according to the rules of grammar and common

usage, and courts may consult standard dictionaries to determine the fair, objective

> TEX. FAM. CODE § 51.095(f).

3 See also In re M.A.C., 339 S.W.3d 781, 786 (Tex. App.—Eastland 2011, no pet.) (“As
reflected above, the follow-up procedure set out in subsection (f) for recorded statements is
discretionary.”).



meaning of undefined terms.* “Use” means “to put into action or service” or “avail
oneself of,” or “to carry out a purpose or action by means of.”> Another dictionary
says, “to employ for some purpose; put into service; make use of,” or “to avail oneself
of; apply to one’s own purposes.” These meanings suggest something is
accomplished through use. That jibes with the common use of the term. You use a
friend’s car when you drive it, not when you pick up the keys. You use a banking app
when you log in and transact or check a balance, not when you install it on your
phone. “Use” that accomplishes nothing isn’t “use.”

It 1s undisputed that 1) appellee was never presented to the magistrate, 2) the
magistrate did not review the recording or have appellee review it, and 3) the
magistrate never determined voluntariness.” In no meaningful sense did the
magistrate “use[] the procedure described by this subsection.” He invoked it by
taking the first discretionary step but did nothing else. That is not “use.”

The court of appeals disagreed. It is not clear why. Although framed in terms

of statutory construction, the court did not define the term “use” except by

4 Langv. State, 561 S.W.3d 174, 180 (Tex. Crim. App. 2018).

https://www.merriam-webster.com/dictionary/use (Defs. 1, 5).

https://www.dictionary.com/browse/use (Defs. 1, 2).

7 State v. Torres, __ S.W.3d __, No. 13-20-00101-CR, 2021 WL 6015298, at *5 (Tex.
App.—Corpus Christi Dec. 21, 2021). The record also reflects the magistrate later saw appellee in
the hallway but did nothing to continue the procedure. 2 RR 14, 16, 31; 4 RR 15, 27-28. The trial
court did not include this in its findings, 2" Supp. CR 28-31, perhaps because its view of the law
makes this testimony irrelevant.


https://www.merriam-webster.com/dictionary/use
https://www.dictionary.com/browse/use

implication from its conclusion. That conclusion was to equate “uses the procedure”
with “invoke[s] the statutory procedure” or “decides to follow the procedure.”® Both
are accurate descriptions of what the magistrate did—the trial court used similar
language’—but intending or attempting to use a procedure is not the same as using
it any more than solicitation and attempt are the same as commission. The court did
not attribute its construction to any alleged ambiguity, and there is no legislative
history to support it if it had.'’ Its only legal justification appears to be an allusion
to a policy of strict compliance with the Juvenile Justice Code."

Although the court of appeals did not explain its interpretation, it highlighted

the fallout. It acknowledged that, under its interpretation, voluntary statements are

¥ Id. at *5-6. Professor Dawson agrees, also without explanation. Robert O. Dawson, Texas

Juvenile Law 462 (8th ed. 2012) (“The procedures outlined in Subsection (f) are not mandatory, but
if a magistrate invokes them a judicial determination that the statement was given voluntarily must
be made or else the statement will be inadmissibile.”).

? 2" Supp. CR 31 (“The magistrate invoked but the law enforcement officers did not comply

with the plain language of Sec. 51.095(f), Texas Family Code.”) (ital. in orig.).

' Both the addition of subsection (f) and the addition of its writing/signed/dated clause

occurred as part of large amendments to the Juvenile Justice Code. See Acts 2005, 79" Leg. R.S.,
ch. 949, General and Special Laws of Texas (§ 8 p. 3203) (adding (f)), Acts 2007, 80th Leg. R.S.,
ch. 908, General and Special Laws of Texas (§ 8 p. 2278) (adding written requirement). In both
cases, the additions were lumped in with “[o]ther provisions™ and no helpful analysis was provided.
See, e.g., https://Irl.texas.gov/scanned/hroBillAnalyses/79-0/HB1575.PDF (p.8);
https://Irl.texas.gov/scanned/hroBillAnalyses/80-0/HB2884.PDF (p. 5).

""" Torres, 2021 WL 6015298, at *5 (citing Roquemore v. State, 60 S.W.3d 862, 870 (Tex.
Crim. App. 2001), in which this Court reiterated its “practice of [requiring] strict compliance” with
a statute governing juveniles in custody).
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excluded regardless of whether a magistrate makes that determination.' It says this
result does “not advance the purposes of the statute,” as expressed by the Juvenile
Justice Code, and “could lead to an unjust result.”” It went so far as to urge the
Legislature to amend the statute to avoid the consequences of its holding.'* None of
this sounds like a result the Legislature could have possibly intended. If the plain
language compels this result, the court of appeals should have held it to be absurd.
The better answer would have been to see Section 51.095(f) for what it is: “a
simple judicial procedure through which the provisions of [the Juvenile Justice Code]
are executed and enforced and in which the parties are assured a fair hearing and their
constitutional and other legal rights recognized and enforced.”"” When the magistrate
does what the statute says he can do and decides a statement was involuntary, it 1s
inadmissible. When the magistrate does not, nothing happens. Simple. The
alternative espoused by the court of appeals is to exclude a voluntary statement when
a magistrate either changes his mind about using the procedure or perhaps fails
through no fault of his own to complete it. That is not fair to the State or victims, and

1t 1s a windfall for the defendant.

"> Id. at *6.
Bood
“Id.

" TEX.FAM. CODE § 51.01(6) (describing the sixth “public purpose” the Juvenile Justice Code
“shall be construed to effectuate™).



Had the Legislature intended to make recorded statements inadmissible upon
the failure to complete the procedure described in (f), it could have done so. Had the
magistrate made the request to see both the video and appellee, sat with him, and
made an oral determination of involuntariness, an interesting case of substantial
compliance might be raised.'® This case is nowhere close to that hypothetical.
Instead, the magistrate did the bare minimum to invoke a procedure he did not use.
The court of appeals acknowledges there is nothing in the record to indicate
involuntariness.'” It should have followed the plain language of the statute and
reversed the trial court’s ruling. If appellee has a substantive claim of

involuntariness, he should make it before or at trial like everyone else.

' This statute does not have a “substantial compliance” clause like that in TEX. CODE CRIM.

PROC. art. 26.13(c), which says “substantial compliance [with admonishment requirements] by the
court is sufficient, unless the defendant affirmatively shows that he was not aware of the
consequences of his plea and that he was misled or harmed by the admonishment of the court.”

""" Torres, 2021 WL 6015298, at *6.



PRAYER FOR RELIEF

WHEREFORE, the State of Texas prays that the Court of Criminal Appeals
grant this Petition for Discretionary Review, reverse the decision of the court of
appeals, and remand for further pretrial proceedings.

Respectfully submitted,
/s/ John R. Messinger
JOHN R. MESSINGER

Assistant State Prosecuting Attorney
Bar .D. No. 24053705

P.O. Box 13046
Austin, Texas 78711

information@spa.texas.gov
512/463-1660 (Telephone)
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NUMBERS 13-20-00101-CR & 13-20-00102-CR

COURT OF APPEALS

THIRTEENTH DISTRICT OF TEXAS

CORPUS CHRISTI - EDINBURG

THE STATE OF TEXAS, Appellant,

SEBASTIAN TORRES, Appellee.

On appeal from the 398th District Court
of Hidalgo County, Texas.

OPINION

Before Chief Justice Contreras and Justices Hinojosa and Silva
Opinion by Chief Justice Contreras

Appellee Sebastian Torres was charged by indictment with murder, a first-degree
felony (Count I); tampering with a human corpse, a second-degree felony (Count Il); and

tampering with physical evidence, a third-degree felony (Count I11)." See TEX. PENAL CODE

T Counts | and Il were originally filed in the 229th District Court of Starr County but were later



ANN. §§ 19.02(b)(1), 37.09(c), (d)(1). The trial court granted appellee’s motion to
suppress a recorded oral statement he made to police on grounds that it did not comply
with § 51.095 of the Texas Family Code. See TEX. FAM. CODE ANN. § 51.095. Appellant,
the State of Texas, argues by three issues that the trial court erred. We affirm.
. BACKGROUND

On August 11, 2017, Starr County Sheriff's Office deputies arrested appellee, born
in 2001, as part of their investigation into the disappearance of 17-year-old Chayse
Olivarez. According to a form signed by Justice of the Peace Jesus Barrera Jr., appellee
was given statutory Miranda warnings at 8:13 p.m. at the sheriff’s office, but appellee
initially refused to make a statement, and he was taken to the Starr County Juvenile
Center. Later, appellee was brought back to the sheriff's office, and Barrera once again
administered the statutory Miranda warnings to appellee at 12:23 a.m. the following day.
This time, appellee signed his name next to the following statement on the statutory
warning form: “| acknowledge that | was given the above warning and | understand my
rights as explained to me in the warning. | WAIVE these rights and agree to be interviewed
by law enforcement officers.”

Both warning forms signed by Barrera contain a check next to the following
statement: “OPTIONAL DIRECTIVE: APPLICABLE ONLY TO RECORDED
STATEMENTS: Pursuant to Section 51.095(f), Family Code, | am requesting that the

officer return you and the recording of your statement to me at the conclusion of the

transferred to 398th District Court of Hidalgo County, trial court cause number CR-1776-10-1. These counts
are addressed in appellate cause number 13-20-00101-CR.

Count Il was filed in trial court cause number CR-1789-19-1; this count is addressed in appellate
cause number 13-20-00102-CR.



process of questioning so that | can determine whether it was given voluntarily.”

Having obtained a written waiver of appellee’s rights, police proceeded to interview
appellee at the sheriff's office. Police then took appellee to walk through the suspected
crime scene and continued the interview there. Both parts of the interview were recorded
by Investigator Dario Marquez’s bodycam. According to the State, during the interview,
appellee revealed the location of Olivarez’s dead body, the condition the body would be
found in, and in what container the body would be found.? However, after the interview
concluded, Barrera did not meet with appellee or review his recorded statement to
determine whether it was made voluntarily.

Appellee moved to suppress his recorded statement. At a hearing on November
22, 2019, Barrera testified that he left the sheriff's office after signing the first warning
form on August 11, 2017, then returned to the sheriff’s office at the request of an assistant
district attorney at around 11:50 p.m. When asked whether appellee agreed to give a
statement to police upon signing the second warning form, Barrera said: “[Appellee]
signed that he would give a statement [sic].” The prosecutor then asked Barrera: “Did you
ask that [appellee] be brought back to you after he had provided that statement?” Barrera
replied: “No, sir.” Barrera explained that he is normally “in the room” or watching a live
video feed when police interrogate a juvenile, but in this case, he “was going to see a
video later.” Barrera stated that he stayed at the sheriff’s office until 4:00 a.m. the next

morning. When asked why he stayed, Barrera testified: “| don’t remember, sir. I'm thinking

2 Marquez’s interview of appellee was conducted mainly in Spanish, and the State attached an
unverified translated transcript of the interview to its trial court brief in opposition to the motion to suppress.
The State does not direct this Court to any particular point in the video or the 259-page transcript in which
appellee provided the information described above. Nevertheless, appellee does not dispute that his
recorded statement to police included this information.



maybe they asked me to stay behind if they needed something from the magistrate or to,
like, review the video, which it wasn’'t prepared until later.” Barrera said he “ran into
[appellee] in the hall” of the sheriff’'s office when he left at around 4:00 a.m., and appellee
was handcuffed at the time. However, Barrera testified he never reviewed the video
recording of appellee’s encounter with police, and he never determined that appellee’s
statement to police was voluntary.

On cross-examination, Barrera acknowledged that he checked the “Optional
Directive” box on both warning forms and that he read its contents aloud to appellee at
the beginning of the recorded interview. Defense counsel asked Barrera “if you invoke
that, then you’re obligated to bring him back, aren’t you?” Barrera replied, “I don’t
remember that, sir.” He conceded that the reason he waited at the sheriff’s office until
4:00 a.m. was “to be called to—to go over it.”

Marquez testified that he conducted the interview with appellee in two parts, at the
sheriff’s office and then at the alleged crime scene. Two recordings, denoted as State’s
Exhibits 3 and 4, were entered into evidence.

In both cause numbers, the trial court granted the motion to suppress and later
entered the following findings of fact and conclusions of law:

Fact 1: On August 11, 2017 at approximately 8:00 or 8:30 PM,

the Defendant, Sebastian Torres, was arrested. Mr.
Torres was 16 years old at the time of his arrest.

Conclusion 1: Under the law, Sebastian Torres was a juvenile.
Sec[tion] 51.02(2), Texas Family Code.

Fact 2: Sebastian Torres was brought before a magistrate and
was admonished. He refused to give any statements.
Then, he was detained in the Starr County juvenile
detention facility.

Fact 3: Approximately three and a half to four hours later, the



Fact 4:

Fact 5:

Fact 6:

Fact 7:

Fact 8:

Conclusion 2:

Conclusion 3:

Conclusion 4:

magistrate was called by an officer stating that the
juvenile wanted to communicate and cooperate. The
magistrate was called upon to give him the warnings
for the second time.

Sebastian Torres was in custody at all times when
interrogated.

After the second visit with the magistrate, Sebastian
Torres was interrogated twice, once in a room and
once at an alleged crime scene.

The two interrogations were videotaped. One
interrogation video was dated August 12, 2017, 12:26
A.M. The other was dated August 12, 2017, 4:19 A.M.

In both instances when Sebastian Torres was brought
before the magistrate, the magistrate used a form to
make a record of the event.

In both instances, the magistrate requested in writing
that law enforcement officers bring Sebastian Torres
back to him at the conclusion of the process of
questioning so that he could determine whether
Sebastian Torres voluntarily participated. This request
was in accordance with [§] 51.095(f), Texas Family
Code.

The admissibility of a statement made by a juvenile is
governed by [§] 51.095, Texas Family Code. [Meadoux
v. State, 307 S.W.3d 401 (Tex. App.—San Antonio
2009), affd, 325 S.W.3d 189 (Tex. Crim. App. 2010)].

Section 51.095(f), Texas Family Code gives the
magistrate discretion. But if the magistrate requests
that the child be returned to him after questioning and
this is not done, the child’s statement is not admissible.
Section 51.095(f), Texas Family Code.

In reviewing [§] 51.095(f), Texas Family Code and
applicable case law, there must be strict compliance
when conducting a custodial interrogation of a juvenile.
[In re B.B., 567 S.W.3d 786, 790 (Tex. App.—San
Antonio 2018, no pet.) (citing Roquemore v. State, 60
S.W.3d 862, 868 (Tex. Crim. App. 2001); Ray v. State,
176 S.W.3d 544, 548 (Tex. App.—Houston [1st Dist.]
2004, pet. refd); In re J.M.S., No. 06-04-00008-CV,
2004 WL 1968644, at *3 (Tex. App.—Texarkana Sept.

5



8, 2004, no pet.) (mem. op.); In re J.B.J., 86 S.W.3d
810, 815 (Tex. App.—Beaumont 2002, no pet.))].

Fact 9: After interrogating Sebastian Torres twice and video
recording the interrogations, law enforcement officers
did not ever bring him back to the magistrate along with
the video recordings, despite the fact that the
magistrate had requested in writing that this be done.
The magistrate never made a finding that Sebastian
Torres participated in the custodial interrogations
voluntarily.

Conclusion: 4 [sic] The magistrate invoked but the law enforcement
officers did not comply with the plain language of
[§] 51.095(f), Texas Family Code.

Since the State did not comply with [§] 51.095(f) of the
Texas Family Code when it took the two statements in
question from Sebastian Torres, a juvenile, both
statements became inadmissible under the statute and
at this time will be suppressed for this trial.

These appeals followed. See TEX. CODE CRIM. PROC. ANN. art. 44.01(a)(5) (permitting the
State to appeal an order granting a motion to suppress evidence in a criminal case).
Il. DISCUSSION
The State lists the following three issues in its appellate briefs:

1. Whether the State of Texas complied with [§] 51.095 of the Texas
Family Code and properly warned Sebastian Torres of his Miranda
rights and if Sebastian Torres was properly warned did he knowingly
and voluntarily waive those rights.

2. Whether the follow up procedure of a juvenile’s oral custodial
recorded statement regarding voluntariness set out in [§] 51.095(f)
of the Texas Family Code is mandatory or discretionary.

3. Whether a juvenile’s statement is admissible notwithstanding any of
the provisions of [§] 51.09 if the juvenile’s statement contains facts
and/or circumstances that are found to be true.

We address the issues together.



A. Standard of Review

We review a trial court’s ruling on a motion to suppress evidence for an abuse of
discretion under a bifurcated standard. Wells v. State, 611 S.W.3d 396, 405 (Tex. Crim.
App. 2020). When the trial court makes express findings of fact in a suppression hearing,
we afford almost total deference to those findings as long as they are supported by the
record. State v. Granville, 423 S.W.3d 399, 404 (Tex. Crim. App. 2014). The same
standard is applied when reviewing the trial judge’s application of law to questions of fact
when resolution of those questions depends on an assessment of credibility and
demeanor. Wells, 611 S.W.3d at 405; Johnson v. State, 414 S.W.3d 184, 192 (Tex. Crim.
App. 2013). On the other hand, mixed questions of law and fact which do not hinge on
assessments of credibility or demeanor are reviewed de novo. Wells, 611 S.W.3d at 405—
06. Pure questions of law, such as statutory interpretation, are also reviewed de novo.
Tha Dang Nguyen v. State, 359 S.W.3d 636, 641 (Tex. Crim. App. 2012). We will sustain
the trial court’s ruling if it is correct under any applicable theory of law. Wells, 611 S.W.3d
at 405-06.
B. Applicable Law

Because appellee was a juvenile at the time of his arrest, the Juvenile Justice
Code, codified in Title 3 of the Texas Family Code, governs his substantive rights. See
Comer v. State, 776 S.W.2d 191, 196 (Tex. Crim. App. 1989) (holding that issues
involving the substantive rights of pre-transfer juveniles are governed by the family code).
This includes § 51.09, which provides that a child between the ages of ten and seventeen
may waive any constitutional or statutory right if:

(1)  the waiver is made by the child and the attorney for the child;

(2) the child and the attorney waiving the right are informed of and

7



understand the right and the possible consequences of waiving it;
(3)  the waiver is voluntary; and

(4) the waiver is made in writing or in court proceedings that are
recorded.

TEX. FAM. CODE ANN. § 51.09. Section 51.095 further provides, in relevant part, as follows:

(a) Notwithstanding Section 51.09, the statement of a child is admissible
in evidence in any future proceeding concerning the matter about
which the statement was given if:

(2)  the statement is made orally and the child makes a statement
of facts or circumstances that are found to be true and tend to
establish the child’s guilt, such as the finding of secreted or
stolen property, or the instrument with which the child states
the offense was committed;

. or

(5)  subject to Subsection (f), the statement is made orally under
a circumstance described by Subsection (d) and the
statement is recorded by an electronic recording device,
including a device that records images, and:

(A)  before making the statement, the child is given the
warning described by Subdivision (1)(A)[]] by a
magistrate, the warning is a part of the recording, and
the child knowingly, intelligently, and voluntarily waives
each right stated in the warning;

3 Section 51.095(a)(1)(A) states that, for a written statement of a child to be admissible, the
statement must show that a magistrate has given the child the following warnings before the statement was
made:

(i) the child may remain silent and not make any statement at all and that any
statement that the child makes may be used in evidence against the child;

(i) the child has the right to have an attorney present to advise the child either prior
to any questioning or during the questioning;

(iii) if the child is unable to employ an attorney, the child has the right to have an
attorney appointed to counsel with the child before or during any interviews with
peace officers or attorneys representing the state; and

(iv) the child has the right to terminate the interview at any time[.]
TEX. FAM. CODE ANN. § 51.095(a)(1)(A).



(B)  the recording device is capable of making an accurate
recording, the operator of the device is competent to
use the device, the recording is accurate, and the
recording has not been altered;

(C) each voice on the recording is identified; and

(D) not later than the 20th day before the date of the
proceeding, the attorney representing the child is given
a complete and accurate copy of each recording of the
child made under this subdivision.

(d)  Subsections (a)(1) and (a)(5) apply to the statement of a child made:

(1)  while the child is in a detention facility or other place of
confinement; [or]

(2)  while the child is in the custody of an officer][.]

() A magistrate who provides the warnings required by Subsection
(a)(5) for a recorded statement may at the time the warnings are
provided request by speaking on the recording that the officer return
the child and the recording to the magistrate at the conclusion of the
process of questioning. The magistrate may then view the
recording with the child or have the child view the recording to
enable the magistrate to determine whether the child's
statements were given voluntarily. The magistrate’s determination
of voluntariness shall be reduced to writing and signed and dated by
the magistrate. If a magistrate uses the procedure described by
this subsection, a child’s statement is not admissible unless the
magistrate determines that the statement was given voluntarily.

Id. § 51.095 (emphasis added).
C. Analysis

The underlying facts relevant to the motion to suppress are largely undisputed. In
particular, there is no dispute that the oral statements of appellee captured on Marquez’s
bodycam video were made while appellee was “in the custody of an officer.” See id.

§ 51.095(d)(2). Further, there is no dispute that the requirements of § 51.095(a)(5) have



been satisfied with respect to the video recording, including the requirement that appellee
be administered statutory Miranda-type warnings prior to making the statements and that
the warnings be made part of the recording. See id. § 51.095(a)(5). And it is undisputed
that, although Barrera asked for appellee to be returned to him so that appellee’s oral
statements could be reviewed for voluntariness, appellee was not returned to him, Barrera
never reviewed the statements, and Barrera never made a determination that they were
given voluntarily. See id. § 51.095(f).

As noted, § 51.095(f) provides that a child’s oral statement is inadmissible “[i]f a
magistrate uses the procedure described by” that subsection but the magistrate does not
‘determine that the statement was given voluntarily.” /d. Thus, the sole question
presented in these appeals is: Did Barrera “use[] the procedure described by”
§ 51.095(f)? If so, the trial court properly granted the motion to suppress.

The parties do not cite any cases examining whether the § 51.095(f) “procedure”
has been “used” in any particular factual scenario, and we find none. In general, when a
statute’s language is clear and unambiguous, we will give effect to its plain meaning
unless that interpretation would lead to absurd consequences that the legislature could
not have intended. Dobbs v. State, 434 S.W.3d 166, 170 (Tex. Crim. App. 2014).
Particularly with respect to the juvenile justice provisions in Title 3 of the family code, the
Texas Court of Criminal Appeals has “established a policy of strict compliance.”
Roquemore, 60 S.W.3d at 870.

According to its plain meaning, § 51.095(f) applies whenever a magistrate
“provides the warnings required by Subsection (a)(5) for a recorded statement” by a child.

TEX. FAM. CODE ANN. § 51.095(f). In such a situation, the magistrate is given discretion to
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do two things: First, it “may . . . request by speaking on the recording that the officer return
the child and the recording to the magistrate at the conclusion of the process of
questioning.” Id. Second, if the magistrate decides to make such a request, the magistrate
‘may then view the recording with the child or have the child view the recording” to
determine whether the statements were given voluntarily. /d.

Here, it is undisputed that Barrera made the spoken request on the recording, as
contemplated in the first part of § 51.095(f). To make his intentions absolutely clear,
Barrera also twice checked the box on the waiver form indicating that he wished to have
appellee and the recording returned to him so that he could evaluate the voluntariness of
appellee’s statements.* Barrera then waited at the sheriff's office for several hours
overnight so that he could complete this procedure. Barrera did not ultimately “view the
recording with the child or have the child view the recording,” as contemplated in the
second part of the statute, but nothing in the record indicates that Barrera ever withdrew
his decision to invoke the statutory procedure. Under these circumstances, we conclude
that Barrera “use[d] the procedure described in” § 51.095(f); therefore, the fact that he did
not make a determination of voluntariness rendered the subject statements inadmissible.

The State emphasizes in its second issue that, unlike the part of the statute
pertaining to written statements by a child, the rules for oral statements do not always
require a magistrate to review the statement for voluntariness before the statement will
be admitted. Compare id. § 51.095(a)(1)(B)(ii), (D) (providing that a child’s written

statement is admissible only if the magistrate: (1) “signs a written statement verifying” that

4 As noted, at the suppression hearing, Barrera initially denied that he asked for appellee to be
brought back to him so that appellee’s statement could be reviewed for voluntariness. However, Barrera
admitted that he checked the “Optional Directive” box, which explicitly contained that request. We therefore
defer to the trial court’s finding that Barrera “invoked” the § 51.095(f) procedure.
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“the child understands the nature and contents of the statement and that the child is
signing the same voluntarily”; and (2) “certifies that the magistrate has . . . determined
that the child understands the nature and contents of the statement and has knowingly,
intelligently, and voluntarily waived” the rights set forth in the warnings) with id. § 51.095(f)
(“The magistrate may then view the recording with the child or have the child view the
recording to enable the magistrate to determine whether the child’s statements were
given voluntarily.” (Emphasis added)). It is true that the magistrate does have the initial
discretion to decide whether to follow the procedure set forth in § 51.095(f). However,
once the magistrate decides to follow the procedure, the statute explicitly makes
admissibility conditional on the magistrate’s finding of voluntariness.

By its third issue, the State contends that, even if Barrera “used the procedure
described” in § 51.095(f), appellee’s statements should still have been admitted pursuant
to subsection (a)(2) of §51.095. See id. § 51.095(a)(2) (stating that a child’s oral
statement is admissible if it is a “statement of facts or circumstances that are found to be
true and tend to establish the child’s guilt”).> We disagree. As noted, the plain language
of §51.095(f) requires the magistrate to find voluntariness as a precondition to
admissibility whenever the procedure set forth in that subsection is “use[d],” without
regard to whether the statement may be otherwise admissible under some other
subsection. See id. § 51.095(f). In any event, there was no testimony adduced at the
suppression hearing from which the trial court could have determined that appellee’s

recorded statements were “found to be true.” Although Marquez testified that he

5 Appellee argues that § 51.095(a)(2) “only applies when the oral statement is a statement that is
not the product of custodial interrogation.” We assume but do not decide, for purposes of this opinion, that
§ 51.095(a)(2) may theoretically apply to statements made during a custodial interrogation.

12



interviewed appellee, he did not testify as to the content of appellee’s statements, nor did
he testify that appellee’s statements were found to be true. The State does not direct us
to any specific evidence from which the trial court could have inferred that the
§ 51.095(a)(2) exception applied.®

For the foregoing reasons, we conclude that the trial court did not abuse its
discretion in granting appellee’s motion to suppress. We overrule the State’s issues.

lll. CONCLUSION

The Texas Legislature enacted the Juvenile Justice Code “to provide for the
protection of the public and public safety” and “to provide a simple judicial procedure
through which . . . the parties are assured a fair hearing and their constitutional and other
legal rights recognized and enforced.” Id. § 51.01(1), (6). To achieve this goal, § 51.095(f)
allows a magistrate to demand the ability to review a juvenile’s statement to determine
whether it was given voluntarily—but if the magistrate does so, the statement is
inadmissible if the magistrate does not affirmatively find that the statement was voluntary.
Although there is nothing in the record of this case indicating appellee’s statement was
not voluntary, we must strictly construe the statute, see Roquemore, 60 S.W.3d at 870,
and we are thereby compelled to conclude that the statement is inadmissible. We note
that this could lead to an unjust result, in that an incriminating statement which is
voluntarily made—and thus passes constitutional muster—may nevertheless be excluded
due only to the magistrate’s invocation of the specific procedure set forth in the statute.

Such a result, while required by the statute’s language, would not advance the purposes

6 At oral argument, the State’s counsel conceded that there was no testimony at the suppression
hearing explicitly providing that appellee’s statements during his interview were found to be true.

13



of the statute. See TEX. FAM. CODE ANN. § 51.01(1), (6). We urge the Legislature to amend
the statute to reflect that a statement will be admissible if it is adjudged at any point to be
voluntarily made, regardless of whether the magistrate chose to invoke the procedure set
forth in § 51.095(f).

The trial court’s judgments are affirmed.

DORI CONTRERAS
Chief Justice

Publish.
TEX. R. APP. P. 47.2(b).

Delivered and filed on the
21st day of December, 2021.
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